
atau at tM-m- e

tltiirriillScSi
i of this ntIS set
. to be cee of tie prsfeoofi
Tee Hstorr of this rsass-rio- a.

It wis Enlprra u
Ctsiilr Itj the Dodieu of
e Tears later a roUierj toe
Je of Chiateretne, and tie
L In I6J6tiej-ertfire-

lmmSSBKSIImi
Sorrr-ni- Court of the Bividiu lilantlt

In Equity.

H. B. Naefarta, at at, sBee of TtiMnai
Spearer, toa&rapt, ts. Thomas Specter,

HTfaoBM Sinaou jr.. al Before the Cbaa- -

T the covar.
Twt Uh hi eqeitr were filed bv the iob.

ttnaers. Ietaeirtt one H it allend that tlte
are tbe laafelly appointed assign -

ee nbukropsev of Tboaos Speocer of HiV,
Hawaii, nan was adjudged a bankrupt en the
Htaaf Febrnarr, US! ; that since about tbe
rear IS Hid Spencer bat been engaged in
US: basinets of wst planting in Ililo; that
frees tbat date to tbe filing or tbe bill tbe real
estate of said Speocer bat been subject to
rations mortgages to tbe full value; that be
baa also owed large aaaonsts of unsecured
Mat and that from 1579 be bis been insolv-
ent: that en tbe Stb of Noveasber, 1565, Cats.
X. Speocer, brother of said Thomas Spencer,
pnrcaneed a tract of land called Waipooalei,
titaate in Hik, Hawaii, for S3M andthat tbe
unichan was in fart made by Tboma Spencer
and tbe consideration paid' by turn, bat tbe
deed taken in tbe name of Cbas. N. Speocer sa
anst tbe sand might not be answerable for tbe
debts of Thomas Speocer ; that Tbomas Spencer
au bad poaeeasion and control of tbe land to
tne present tiate; tbat in July, 1ST6, TbooMS
Spencer took oat a Boyal Patent for tbe land
and paid tbe Government commutation tbere-e- a;

that Charles N. Spencer gave to Tbomas
Saearer an irrevocable power of attorney,
dnsed "ovttabr Stb, 1576, to lease, sell,
aaeftnr. or otherwise disnete of tbe nrem- -
isae, and also to possess and enjoy the same,
and tbat by a secret and unrecorded deed

tbe ISth of December, 1576, Thomas
as tne attorney of Lnas. . Spencer
1 tbe said abeoaaa of WaiDBBalei for

nseuotiiideianonofSl.W to Tboous Speocer
k wbo is alleged to be tbe illegitimate too of
Xneeaas Spencer, then aged about seven years;
tbat in 1S7S tbe said Tbomas Speocer as
a,nasdiiu of Tbocau Speocer jr., made a lease
of tbe said promisee which is now beW by 11.

K Hind of Kobala, tbat so far as the legal
tMe of tbis land was in C. N. Speocer, he held
it as trustee for Tbomas Spencer and so far as
tbe local title is bow in Tbomas Spencer jr., it
is as tranter for Thomas Spencer; tbat at tbe
time tbe deed was made to Tbomas Speocer jr.,
TsMenos Speocer was tbe owner of tbe land,
bent be Tunable ccosiderstion was paid fix it
by T. Speocer jr.; that as T. Spencer vrns then
and bad been for a long time insolvent, tbe
transaction was fraudulent as to his creditors
and intended to conceal bis own interest
ennuiu. and to pat it in a condition so it could
not be levied upon by bis creditors.

Tbe bill pray for a discovery of the titles
and papers and of certain material facts ; that
C. ". Speocer and T. Spencer jr. may lie de--

- ie oosu we premises as trustees ot loos.
Spencer, thai tbe deed of December lb.
1576, to The. Speocer jr. mav be declared

eftt as to tbe creditors of Tboe. Spencer and
Ant C. X. Speaoar and Tboe. Spencer jr. mav
be ordered to convey tbeit title in the estat'e
te tbe rjerirsooerc, etc, etc.

Tbe second bill contains similar allegations
as to tbe appointment of tbe plaintiffs, as
mrijnsH in bankruptcy of Tbomas Speocer ;
tbat fa September, 1S77. Tbomas Speocer

ed at aoctioo of tbe Hawaiian Govem- -
t a tract of land at Laupaboeboe for Si ,1 1 9,
aiasnr 66 acres and caused tbe Roval

Patent for same to be made in tbe name of
Tuns. Spencer jr.; tbat said Thomas Spencer
"""as then and for a long time bad been insolv-
ent; that no consideration was paid by Thos.
Sonneer jr, tbat tbe money paid for the land
'Has Thos. Spencer's, and the conveyance
tsften in tbe name of Thomas Spencer jr, in
ettinr to defraud the creditors of T. Spencer.

Tbe bitt prays for tbe same relief, substan-
tially, as tbe first bill. T. Speocer answers
to tbe first bill, in substance that be admits
tW allnrations of bis bankruptcy and tbe
appointment of plaintiffs as a'niajnees, bat

Us Jaeolreocr aim lsTn. tbat bis
estate bae been rram IS to tbe present

with mortgafw to tbe fait value;
Mn tbat tbe land of Waipnoalei was

whb bis own money and put m tbe
ansae of Coos. ". Spencer, but not to evade
tbe payment of bis debts, bat that bis (Thee
Spencer's) wife might not hare control of tbe
had, and Ibat at tbe date of tbe purchase
Oov. S, 155) be was not indebted to anv one,
was ataply able to pay bis debts ami was not
nasorron; tnat an Irrevocable power of attor-
ney to tell and dispose of tbe land was given,t the seme time as the purchase by Cbas. S.

ifimmm to ana, but behnr lost, a not her one was
"give, ta Sbr., 1S7B; admits his possession

wmnu, aau inat tne payment of tne Gov- -
u astiul oommatatioD was made by money of
T. Spencer jr admiu tbe traaeferof the land

mm "I. Speocer ir. bv C. X. Snsneer br Thau
Spencer, his attorney, and tbe attention of
tne lease as goardus , denies that Charles X.
Spencer was bis trustee, or tbat T. Spencer jr.
j Ms trustee, or that tbe conveyances are
fcnaanbnst as to his creditors, or were intended
to conceal his own interest in tbe premfee, or
to ant tbeta beyond tie reach of bis creditors ;
arednoM tbe deeds asked for; and, auonr:

nil pet an repuee to interrogator-- !, sajs
last the asaoant of bis nronertv was in 1576.
eonal to tbe amount of his debts and 1M per
eeat. mere, and that it was so tbe year before;
thnt ap to 1575 or IS7, Us property has
nsaatled the amount of bis debts. That he

rat tool: possession of Warpnaalei lltb of
Decenaber, 17; that C. X. Spencer never
beet the preanees in trnet for him; tbat C. X.
Spencer never demanded an account of the
reals and proms; tbat no money was paid toa X. Spencer on account of Tbos. Spencer jr.
far tbe purchase oi tbe land.

To the second bill Thos. Spencer answers
Skat the pnrebase of the land at Laimabnrho
of the Goverrnejt forJl.lie was made with
fee money of T. Spencer jr., and admits, tbat
ae was raxJreai in 1;.,, and had been so for
a Isaa; tiaat bafore.

The tvn cases ware tried tocetber, and it
was acrecd tbat the evidence adduced is to be
aannau te one case or the otber, as it may be
aanfacabk.

Tbe first oaesueti at issue it woetber Tbos.
Sneaear was insolvent in 1S7, 157s or 1577.

. I fed no donbt that be was insolvent, f
bin U prove tbat, first, fail own sworn

From tbe records of this Court it
appears tbat Thos. Spencer and his wife's
trasses, ander a dead of separation, dated
afet4fIKcsabur, 1 5X, presented to tbe
Jssaees of tbe Sepreme Court, an amicable
scknniseasa for a redaction of the annual allow,
aaee agreed to be paid to Mrs. Spencer, the
payment of which was nude a charge apon
Ilr. Spencer's real estate. la this submission,
watch U swore to Jury stb. 1671, Mr. Spencer
aVetare that ''by reason of gisaocess inbns-ates- i,

too said Taos. Speocer n at present
boior indebted in targe soma of

meney.ete." Tbe Court redaced the ailowance
from iijm to l&, I refer also to the
askseusna of iafioheatj in tbe sworn amrwtr
to the teeead bBt above alluded to, wbkL it
set sbma hjr ass take ie strong evidence.

Tlassossatsom cvideauetoe records U tbe
Oaatt hr waash at appean that ee tbe petition
f M..Plaaaiiai JtOa,Tta. Spencer was
a the lata nf Janaarjr, 1S7, adjudged a
astraat. An arnaceaacat hannj been

(ran cSacontinaed tbe
neitelar.

Mr. K. P. Ananas seatiaea that be was M

af Jtama. VTalker & Alien in 1ST!, to
wbec Tboaaas --pancar owed a large asm af
anaev tor asrtaares to enfry ea bit plantation.

pjeTBTtl fg3Xi(Sxrtttes
lVeYmJ
i!,,IeJ-Oei.U.-

L
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Goo. 3E?1. wolls,
- i.i.F.e .et ten.

and that hts real estate was all aortscd.
lie stM tbe cssecared claims agaiBst Speocer,

OBttrgtofJJ,eM Jbc Sl.WO. It arrears
by records of this Court that Mr. Adares, on
the Mb of Ausust, IS71, Sled a petition to
have Mr. Spencer declared a bankrupt, but
before uWicalioD, the proceedings were dis -
ceoUnoei Jlr. Adams savs that if the ceo- -
tract lalwrcould have lxeri kept, tbe value of
the piaetaltOB vcouM liave Wen aujnaerjieu,
and also a good manager would have made a
jrreat difference on the value of the property.

Mr. S. C. Allen, testifies in snbstanco flat
from bis knowledge of Mr. Spencer's propeity
derived from his business connection with
him and afency for him for from IS to IS
years, be is of the opinion that the amount of
awrtgts covered the full value of the prop-
erty and tbat Mr. Spencer was not solvent.
Ills affairs were crowing worse constantly
while be was agent. Mr. G. W. Macfarline
whose knowledge of Mr- - Spencers affairs
dates for 1S7!, says that the place ws mort-cag-

for its fall value in 1575 and 157$.
The mortgages filed in evidence arc, one in

favor Walker & Allen, dated 29th April, 1570,
for SM,O00, and another dated the 1st of July,
1S51, (which included tbe amount of $20,0001,
and which was finally foreclosed iu 15M).

Tbe indebtedness of T Spencer held by Dr. J.
S. McGrew, secured and unsecured, was loand
by the Muter in Chancery to bo S153.01S.15,
but by au agreement between J. S. McGrew
and T. Spencer, the former agreed to take
SI5,7W for bis claim, in certain contingencies,
and this sum, iuterest on same and tLe ad-

vances by Green, Macfarlacc & Co., in all
amounting to S75,399.CS was tbe amount
which the decree of foreclosure called for.
Tbe plantation sold for $60,000.

Although there is evidence that aoulJ well
support tbe alleeitioo in the bill that Spencer
was insolvent in 1570, so far as the land of
ilaipcivuei is concerned, it is unimportant ;
for it was tot until 157C tbat tbe land was
transferred (as set forth in tbe bill, and as tbe
papers filed substantiate) to Tbos. Speocer jr.
As appears by the answers of C. X. Spencer
be never exercised ownership over this land,
did Dot pay for it, received no rents from it,
and did not consider it as bis property and so
it was not returned to bis assignees (when in-

solvent in 1570), and that T. Spencer jr. (nor
any one in his behalf) tiki not pay btci any-

thing as consideration for the transfer. I
must treat this land up to December 12tb,
1576, as the property of T. Spencer and sub
ject to the claitas of bis creditors, and it fol
lows, T. Spencer being lufolvect at this date,
tbat this transfer to T. Spencer jr. is cot good
as against bis creditors, represented by the
plaintiffs.

I consider now tbe purchase of the land
called Tlakoa, the particulars of which ara
riven in tbe second bill. The lioyal Talent is
dated September SSlh, 1577. G. V. Macfar-lan- e

says Spencer's position financially was a
little worse in 1577 than in 1576; and 1 have
no doubt be was then insolvent. lie says ho
was insolvent tben, in his answer to tbis bill.
But Spencer says that be paid for this land
Si, 110 with money which he bad in his keep-
ing belonging to his ward ; and tbat be took
tbe money to his book-keep-er (who is now
dead), and received a plantation draft for tbe
amount (drawn by himself). The plantation
books would show this, if true, and they are
not produced. I think tbe burden was on tbe
respondent to produce them, if they bore out
bis statement.

Tbe exjd&nation of tbe way money was
accumulated for tbis child is not satisfactory
to me and tbe transaction is so colorable
tbrongboot that tbe most satisfactory proofs
should have been adduced by respondent,
considering Macfarlaue's testimony ou this
point, and time was afforded Iiim, from May
3d to June Stb.

I feel obliged to find in favor of the plaintiffs
in both bills, and a decree accordingly will be
signed on presentation. I consider, however,
tbat both of these matters could bare been
embraced in one bill, and award cots upon
this assumption.

V. M. Hitch for lJiinlifii; A. S. Ilartwcll
for respondent Thos. Spencer.

A. Fbascis Jcdp,
Hiitf Juliet Saprttu Qmrl md OsmcsaVi'.

Honolulu, Jane 27th, 1552.

Supreme Court ot the Hawaiian Island.
In Baneo.

Ifs Jt-J- C. J, McCxBj aW -- laarui, J. J.
Opinion of lie Cmtrl by AhUik, J.

11. K. Macfarlane et al. vs. Tboe. Spencer.
'lboc Speocer, Jr, c. --N. SpeneeranUlt.il
Uind; and II. K. Macfatlane et al., rs. Thcs
Speocer and Tbos. Spencer, Jr.

Tbe above entitled cases were tried together
br consent, on the appeal to tbis Court taken
lrom tbe Uecuion of the Chancellor, setting
aside as fraudulent and raid as to creditors
two deeds of land on tbe Island of Hawaii,
executed to tbe defendant, Tbos. Spencer, Jr.,
tbe one by the defendant Tbos. Spencer as
attorner for C- - X. Spencer and tbe otber Ij
tbe government by tbe procurement of said
Tbos. Spencer. Tne said deed from C. X.
Spencer bears date of Dec IStb, 1STS, and is
of MM acres of land in tbe district of Ililo,
known as tbe Abapcaa of Waipunabei. Tbe
Chancellor Sods tbat tbe said Thos. Spencer
was then insolvent, and tbe real ewner of the
land conveyed; and tbat the deed tras void as
to creditors of Tbos. Spencer. Upon tbis
question and also as to tbe validity ol the said
aeea troin ine government to too, bpeocer,
Jr, new evidence tras offered and secured
before ns, and we cow come to examine the
case upon all tbe evidence presented.

Upon tbe evidence before tbe Chancellor we
think his fmdinr that on Dec I lib, 1576, tbe
defendant, Tboe. Spencer, was insolvent; and
that the deed tben made to his see, said Thos.
spencer, Jr., was voni as to creditors of Thos.
Spencer, was jnst; and upon duly considering
the new evidence nnon those mints, we do
not think tbat finding sboald be leversed. '

By tbe sworn antv.cr of tbe defendant.
Tbve. Spencer, in tbe case relating to tbe said i

conveyance br the covemesent tn tbe defend-- !
ant, Thos. Spencer, J rJbe said Thos. Spencer
sTers mat in cept., ism, wnen sam gnvern-

was insolvent. This is strong evidence against
him. In terms it does not iadade Dec 12ib,
1;T6, bet it woeld ordrnarilr be cocstrnet to
dose.

It is condosivelv shown that Tbomas Snen- -
eer was insolvent in 1671, and from thenee to
May 31st, 167S. Tpon that day an nnseenred
debt of $ii,W0 against him was aisiraed to '

TK- - C -n r C, aj, 14;. - ifwu.-.uiE- a . inn was KCpl
on foot by John s. McGrew, bet it is cow'
stated by tbe witnesses Green and Waller,
before n, that tbey understood McGrew in

JnTtJXwl!iafter tbe date of the need now ia qaestion,
aessn. urten and aefarlane, before imm--
raj tbe agency of the plantation of Thvmas i

rf Dr- - Mf0"sr- -
seat to which Spencer wss a nominal parly,
bet which he did not execute, by which
McGrew agreed with tbem in consideration,
in cb6tiB ot their aHtttniBg sach ageocy;
and advancing money, to carry on said pianta- -
tien that he, HcGrew woold postpone to aar
diimi tbey wijht thereby bare, affaiast
??T S?r'- -

nlKfl 1J ,,t lS:' M rf
; lauainoiacas agaiusi x Boa. cpescer,

except the sea of 355,750. By this a;ree- - j
seat --nesnTE. urean ana .suciarune stood
better Umb Tbomas Spaccr,-tua- i better than

astTTooaeco,"

Sod Water aad ether Iced Drinla

Served in first-Clas-s Style
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KNOWLES'

all otber creditors, of Us; LutMcGretr
retains Ms claim against Spencer, and

no do sot think that there is evidence
sufficient to sbow that the debt of $55,000 on
the Urse surplus besides that overi:5,.50,
beU by McGrew arainst Thomas Spencer
were ever released or satisfied. The witnesses j

Green and Walker swear that tbejr considered j

. Tbos. Speocer solvent in December 1576, and
' -- ir. urren saja, it ucr mu uoi so cuouuciw
him, they would not gone on advancing to
him thereafter, as they did, large sums of
money to carry co bis plantation, manifestly, ;

mur autaiKvs uiu luvu vMiuuu as iu uis
sohency were based upon the execution and
delivery ol t'co sgrecmeut of McGrew with
thm lmvn refitrrmt In. ml lint F.,r that '

agreement they would bavo considered Thos. '

Spencer insolvent. So w ben tne uceu ot vet.
I2tb, 1575 was executed both tlitse witneests
would have considered Thos. Spencer in-

solvent. But if the deed or Dec. 12th had
bcvn executed at the samu time- - or after the
said agreement of McGrew, dated Pec. 23rd,
1576, still the giaacial indebtMluess of Tbos.
Spencer was not a peony' !a tian it was on
Dec 12tb, 1S76, ami wc Ihc no doubt that be
was then and ever udcc has been insolvent,
and that said deed, for that reason was void
as to his creditors, and as to the plaintins in
this suit. It rosy be true that in Dec.. 1S76,
by the enhanced values of his plantation in
terest! incident to tho establishment of tne
Keciprocity treaty, on Sept. 1st, 1S7S and on
account of tho great hopes thereby engen- -
dercd, the defendant Thos. Spencer believed
be was solvent, bat it was manifestly a mis-

take and because of his iiisohencr tbo said
deed to Tbos. Spencer, Jr. nas void as to tho
plaicuss.

The plaintiffs reprcsiut all tho creditors,
and there aro prior and subseiuent creditors.
UaviDg arrived at tbo ccdcIusiWi that tbo
defendant Thcs. Spencer, was insolvent wheu
the conveyance attacked was made, it is

to consider tho different legal
positions of prior aud subsequent creditor!. No
case can be found sustaining, as against
creditors, a conveyance, without a valuable
consideration, made by au insolvent debtar.

Wc have examined tbe caseofllaker c.
Gilmaa in the 52 Barb. p. 26, referred to by
the defendant's counsel, which holds thai a
creditor consenting to a conveyance by a
debtor would bo estopped from questioning it.

In that case the debt of the creditor was
nearly all a subsequent debt, and at the time
oi loe com cyancc mere was no oiuer raw
debt against the debtor. In a case where, as
here, tbe grantor was insolvent when he made
tbe grant, wc think no principal of estopped
would apply to any creditor.

As to iho'lanJ called Hakoa comcyod Sept.
29tb. 1577. bv tbe procurement of Thos. Spen
cer, to Thos. Spencer, Jr., it appears, as above
stated, that Thos. Spencer was then insolvent.
It is claimed tbat the consideration utcreiore,
cf5l,110 was paid on behalf of Tbos. Spencer,
Jr. and out of bis fands. Xsw proofs aro
presented. Tho plantation books referred to
by the Chancellor; arc produced. Thomas
Spencer swears positively that the funds used
in the purchaso were those of Tbcs. Spencer,
Jr., and no satisfactory proof showing other-

wise is made.
As to the land cf Ilakoa, therefore, the de-

cree of the Chancellor is revcrstl, ami the re-

mainder ol tho decrco afHrmed.
F. 31. Hatch for Plaintiffs. A. S. lhrlwell

for defendants.
"Honolulu, Sept. 23d, 1552.
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